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APPEAL f r om an or der  of  t he Ci r cui t  Cour t  f or  Fond du Lac 

Count y,  Dal e L.  Engl i sh,  Judge.     Reversed and cause remanded.     

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s case i s bef or e t he cour t  

on cer t i f i cat i on f r om t he cour t  of  appeal s,  pur suant  t o 

Wi s.  St at .  § ( Rul e)  809. 61 ( 2001- 02) . 1  The def endant ,  Al an J.  

Er nst  ( Er nst ) ,  who has been char ged wi t h hi s f i f t h of f ense of  

oper at i ng a mot or  vehi c l e under  t he i nf l uence of  al cohol ,  asks 

                                                 
1 Unl ess ot her wi se i ndi cat ed al l  r ef er ences t o Wi sconsi n 

St at ut es ar e t o t he 2001- 02 edi t i on.    

Wi sconsi n St at .  § ( Rul e)  809. 61 st at es,  i n r el evant  par t :   
" The supr eme cour t  may t ake j ur i sdi ct i on of  an appeal  or  ot her  
pr oceedi ng i n t he cour t  of  appeal s upon cer t i f i cat i on by t he 
cour t  of  appeal s or  upon t he supr eme cour t ' s  own mot i on. "  
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f or  r evi ew of  a non- f i nal  or der  of  t he Fond du Lac Count y 

Ci r cui t  Cour t ,  whi ch gr ant ed t he St at e of  Wi sconsi n' s ( St at e)  

r equest  t o hol d an evi dent i ar y  hear i ng,  dur i ng whi ch i t  wi l l  

have t he chance t o quest i on Er nst  i n an at t empt  t o pr ove t hat  

Er nst ' s wai ver  of  t he r i ght  t o counsel  was val i d and t hat  he was 

compet ent  t o r epr esent  hi msel f .   The ci r cui t  cour t  concl uded 

t hat  t he r ecor d of  Er nst ' s f our t h convi ct i on f or  oper at i ng under  

t he i nf l uence of  an i nt oxi cant  was def i c i ent  i n t wo r espect s:  1)  

t he di f f i cul t i es and di sadvant ages of  sel f - r epr esent at i on wer e 

not  adequat el y expl ai ned;  and 2)  compet ency was not  expl i c i t l y  

addr essed.   Thus,  t he c i r cui t  cour t ,  i n ef f ect ,  hel d t hat  Er nst  

had made a pr i ma f aci e showi ng t hat  hi s wai ver  of  counsel  was 

not  knowi ng,  i nt el l i gent ,  and vol unt ar y.        

¶2 We concl ude,  f i r st ,  based on our  super i nt endi ng and 

admi ni st r at i ve aut hor i t y,  t hat  t he r equi r ement s t hi s cour t  

i mposed i n St at e v.  Kl essi g,  211 Wi s.  2d 194,  564 N. W. 2d 716 

( 1997) ,  r egar di ng wai ver  of  counsel ,  sur vi ve t he Uni t ed St at es 

Supr eme Cour t ' s  deci s i on i n I owa v.  Tovar ,  541 U. S.  77 ( 2004) .   

Second,  we hol d t hat  an al l eged vi ol at i on of  t he r equi r ement s of  

Kl essi g can f or m t he basi s of  a col l at er al  at t ack,  as l ong as 

t he def endant  makes a pr i ma f aci e showi ng,  poi nt i ng t o f act s 

t hat  demonst r at e t hat  he or  she di d not  knowi ngl y,  

i nt el l i gent l y,  and vol unt ar i l y  wai ve hi s or  her  const i t ut i onal  

r i ght  t o counsel .   Thi r d,  we concl ude t hat  when t he def endant  

successf ul l y makes a pr i ma f aci e showi ng,  t he bur den t o pr ove 

t hat  t he def endant  val i dl y wai ved hi s or  her  r i ght  t o counsel  

shi f t s t o t he St at e ( St at e of  Wi sconsi n) .   Four t h,  we hol d t hat  
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t he St at e may cal l  and el i c i t  t est i mony f r om t he def endant  at  an 

evi dent i ar y hear i ng i n an at t empt  t o meet  i t s bur den and,  i n 

t ur n,  t he def endant  may not  r ai se hi s or  her  Fi f t h Amendment  

pr i v i l ege agai nst  t est i f y i ng.   Fi nal l y,  we concl ude t hat  t he 

def endant ' s r ef usal  t o t est i f y under  t hese ci r cumst ances al l ows 

a c i r cui t  cour t  r easonabl y t o i nf er  t hat  t he St at e has sat i sf i ed 

i t s bur den of  showi ng a knowi ng,  i nt el l i gent ,  and vol unt ar y 

wai ver  of  t he r i ght  t o counsel .         

I  

¶3 The r el evant  f act s ar e not  i n di sput e.   On August  10,  

2002,  t he Fond du Lac Count y pol i ce st opped Er nst  on suspi c i on 

t hat  he was oper at i ng hi s vehi c l e whi l e under  t he i nf l uence of  

an i nt oxi cant  ( OWI ) .   Er nst  f ai l ed hi s f i el d sobr i et y t est s and 

was t hen pl aced under  ar r est .   Hi s bl ood- al cohol  cont ent  was 

measur ed at  0. 02. 2   

¶4 A Fond du Lac Count y Assi st ant  Di st r i ct  At t or ney f i l ed 

a t wo- count  compl ai nt  agai nst  Er nst .   He was char ged wi t h an 

OWI ,  pur suant  t o Wi s.  St at .  § 346. 63( 1) ( a) ,  and havi ng a 

pr ohi bi t ed al cohol  concent r at i on under  § 346. 63( 1) ( b) .   Because 

Er nst  had r ecei ved f our  pr i or  convi ct i ons f or  OWI ,  t hese cr i mes 

wer e char ged as f i f t h of f enses.        

¶5  Bef or e t r i al ,  Er nst  f i l ed a mot i on col l at er al l y 

at t acki ng hi s f our t h OWI  convi ct i on f or  t he pur pose of  r educi ng 

                                                 
2 I t  shoul d be not ed t hat  havi ng at  l east  t hr ee pr i or  

convi ct i ons f or  oper at i ng a vehi c l e under  t he i nf l uence of  an 
i nt oxi cant  l ower s t he pr ohi bi t ed al cohol  concent r at i on of  a 
dr i ver  f r om t he usual  0. 08 t o 0. 02.   See 
Wi s.  St at .  § 340. 01( 46m) ( c) .    
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t he penal t y enhancement  i n t he pendi ng case.   He al l eged t hat  

hi s Si xt h Amendment  r i ght  t o counsel 3 had not  been val i dl y wai ved 

when he pl ed gui l t y t o t he pr evi ous OWI  char ge.   Speci f i cal l y,  

he c l ai med he " was not  r epr esent ed by counsel  and t he cour t  di d 

not  t ake a knowi ng and vol unt ar y wai ver  of  counsel  f r om t he 

def endant  or  det er mi ne t hat  t he def endant  was compet ent  t o 

r epr esent  hi msel f . "    

 ¶6 Fol l owi ng a mot i on hear i ng,  t he Fond du Lac Count y 

Ci r cui t  Cour t ,  Dal e L.  Engl i sh,  Judge,  concl uded t hat  t he r ecor d 

i n Er nst ' s f our t h OWI  convi ct i on,  i n r egar d t o hi s wai ver  of  

counsel ,  was def i c i ent  because Er nst  was not  adequat el y 

i nst r uct ed on t he di f f i cul t i es and di sadvant ages of  pr oceedi ng 

pr o se,  and t hat  compet ency was not  expl i c i t l y  addr essed.   The 

t r anscr i pt  f r om hi s pl ea and sent enci ng pr oceedi ng on Febr uar y 

26,  2002,  i n r el evant  par t ,  set s f or t h t he f ol l owi ng:  

THE COURT:  Mr .  Er nst ,  t he Pl ea Quest i onnai r e and 
Wai ver  of  Ri ght s  f or m t hat  I  have r ecei ved ——  i s i t  
your  wi sh t o pr oceed her e t oday wi t hout  counsel ?  

THE DEFENDANT:  Yes,  i t  i s ,  Your  Honor .   

                                                 
3 The Si xt h Amendment  of  t he Uni t ed St at es Const i t ut i on 

pr ovi des:   

I n al l  cr i mi nal  pr osecut i ons,  t he accused shal l  
enj oy t he r i ght  t o a speedy and publ i c t r i al ,  by an 
i mpar t i al  j ur y of  t he St at e and di st r i ct  wher ei n t he 
cr i me shal l  have been commi t t ed,  whi ch di st r i ct  shal l  
have been pr evi ousl y ascer t ai ned by l aw,  and t o be 
i nf or med of  t he nat ur e and cause of  t he accusat i on;  t o 
be conf r ont ed wi t h t he wi t nesses agai nst  hi m;  t o have 
compul sor y pr ocess f or  obt ai ni ng wi t nesses i n hi s 
f avor ,  and t o have t he Assi st ance of  Counsel  f or  hi s 
def ence.    
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THE COURT:   And do you f eel  t hat  t hat ' s a deci s i on 
t hat  you have made of  your  own vol i t i on?              

THE DEFENDANT:  I t  was a har d deci s i on,  yes,  i t  was.   
But ,  yes.                                             

THE COURT:   Okay.   You under st and t he document  t hat  
I  have r ecei ved?  You' ve r ead t hr ough i t ?            

THE DEFENDANT:  Yes,  s i r ,  I  have.   

THE COURT:  And t hi s i s your  s i gnat ur e on t he back 
si de?  

THE DEFENDANT:  Yes,  i t  i s ,  Your  Honor .  

THE COURT:   And i t ' s  dat ed t oday' s dat e?  

THE DEFENDANT:  Yes,  i t  i s .  

THE COURT:   The f or m i ndi cat es t hat  you woul d be 
ent er i ng a no cont est  pl ea;  t hat  you do have a hi gh 
school  di pl oma;  t hat  you under st and t he Engl i sh 
l anguage;  t hat  you under st and t he char ge t o whi ch you 
ar e pl eadi ng;  t hat  you ar e not  cur r ent l y r ecei v i ng 
t r eat ment  f or  a ment al  i l l ness or  di sor der ;  nor  have 
you had any al cohol ,  medi cat i ons,  or  dr ugs wi t hi n t he 
l ast  24 hour s.   Ar e al l  of  t hose st at ement s t r ue and 
cor r ect ?  

THE DEFENDANT:  Yes,  t hey ar e.   

THE COURT:   As i t  r el at es t o your  const i t ut i onal  
r i ght s,  you have put  check mar ks i n each of  t he boxes 
pr ecedi ng each of  t he seven r i ght s and concl udes wi t h 
a st at ement  t hat  you under st and t he r i ght s t hat  have 
been checked and t hat  you ar e gi v i ng t hem up of  your  
own f r ee wi l l .   I s  t hat  al so t r ue and cor r ect ?  

THE DEFENDANT:  Yes,  i t  i s .     

.  .  .  .                                                   

The COURT:   You under st and t he penal t i es t hat  t he 
Cour t  coul d i mpose i n t hi s mat t er ?  

THE DEFENDANT:  Yes,  I  do,  Your  Honor .    



No.  2003AP1728- CR   

 

6 
 

 ¶7 Af t er  t he c i r cui t  cour t ' s  r ul i ng i n r egar d t o t he 

f our t h OWI  convi ct i on,  t he St at e pr ompt l y r equest ed an 

evi dent i ar y hear i ng t o show t hat  Er nst  had knowi ngl y,  

i nt el l i gent l y,  and vol unt ar i l y  wai ved hi s r i ght  t o counsel  i n 

t hat  case.   The St at e al so i nf or med t he cour t  t hat  i t  i nt ended 

t o cal l  Er nst  as a wi t ness at  t hi s hear i ng.   Er nst  r esponded by 

announci ng t hat  he woul d asser t  hi s Fi f t h Amendment  pr i v i l ege 

agai nst  sel f - i ncr i mi nat i on and woul d not  t est i f y  i f  cal l ed as a 

wi t ness.    

 ¶8 Af t er  or der i ng t he par t i es t o submi t  br i ef s,  t he 

c i r cui t  cour t  ent er ed an or der  on June 17,  2003,  whi ch gr ant ed 

t he St at e' s r equest  f or  an evi dent i ar y hear i ng and al l owed t he 

St at e t o quest i on Er nst  wi t h r espect  t o hi s pr evi ous wai ver  of  

counsel .   The cour t  r easoned t hat  t he St at e woul d never  be abl e 

t o meet  i t s bur den at  such a hear i ng wi t hout  bei ng abl e t o 

quest i on t he def endant  and,  t hat  i f  unabl e t o quest i on hi m,  t he 

evi dent i ar y hear i ng woul d become,  i n ef f ect ,  meani ngl ess.   Wi t h 

r espect  t o t he Fi f t h Amendment  pr i v i l ege,  t he cour t  hel d,  f i r st ,  

" t hat  i t ' s  di s i ngenuous f or  a def endant  t o be abl e t o r ai se a 

r i ght  t o counsel  i ssue .  .  .  and t hen be i nsul at ed f r om havi ng 

t o t est i f y about  t he ver y i ssues t he def endant  r ai ses. "   The 

cour t  al so det er mi ned t hat  Er nst  coul d not  i ncr i mi nat e hi msel f  

wi t h r egar d t o t he f our t h OWI  convi ct i on,  s i nce he had been 

convi ct ed on t hat  char ge pr evi ousl y.  Subsequent l y,  Er nst  

pet i t i oned t he cour t  of  appeal s f or  i nt er l ocut or y r evi ew of  t he 

c i r cui t  cour t ' s  deci s i on t o gr ant  an evi dent i ar y  hear i ng and t o 

compel  Er nst ' s t est i mony at  t he hear i ng.   The cour t  of  appeal s 
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gr ant ed t he pet i t i on and t hen cer t i f i ed t he case t o t hi s cour t .   

We gr ant ed r evi ew and hear d or al  ar gument s on November  12,  2004.    

¶9 On December  1,  2004,  we or der ed t he par t i es t o f i l e 

suppl ement al  br i ef s.   We have consi der ed al l  of  t he br i ef s,  as 

wel l  as t he or al  ar gument s,  and now r ever se t he or der  of  t he 

c i r cui t  cour t ,  s i nce we det er mi ne t hat  a suf f i c i ent  pr i ma f aci e 

case has not  been est abl i shed.  We r emand t he case f or  f ur t her  

pr oceedi ngs consi st ent  wi t h t hi s  opi ni on,  wher e Er nst  woul d have 

t he oppor t uni t y t o f i l e an af f i davi t  and at t empt  t o est abl i sh a 

pr i ma f aci e case.    

I I  

 ¶10 Whet her  a def endant  knowi ngl y,  i nt el l i gent l y,  and 

vol unt ar i l y  wai ved hi s Si xt h Amendment  r i ght  t o counsel  r equi r es 

t he appl i cat i on of  const i t ut i onal  pr i nci pl es t o t he f act s.   See 

Kl essi g,  211 Wi s.  2d at  204;  see al so St at e v.  Woods,  117 

Wi s.  2d 701,  715- 16,  345 N. W. 2d 457 ( 1984) .   We r evi ew such a 

quest i on de novo,  i ndependent l y of  t he r easoni ng of  t he c i r cui t  

cour t .   Kl essi g,  211 Wi s.  2d at  204.   We benef i t ,  however ,  f r om 

t hat  cour t ' s  anal ysi s.   Whet her  a par t y has met  t he bur den of  

est abl i shi ng a pr i ma f aci e case pr esent s a quest i on of  l aw whi ch 

we r evi ew de novo.   See St at e v.  Baker ,  169 Wi s.  2d 49,  78,  485 

N. W. 2d 237 ( 1992) .      

 ¶11 We al so det er mi ne whet her  a def endant ' s Fi f t h 

Amendment  pr i v i l ege agai nst  compul sor y i ncr i mi nat i on may be 

vi ol at ed.   Such an anal ysi s pr esent s a quest i on of  l aw and,  

t hus,  i s  subj ect  t o de novo r evi ew.   See St at e v.  East man,  185 

Wi s.  2d 405,  410,  518 N. W. 2d 257 ( 1994) .    
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I I I  

¶12 The f i r st  i ssue we addr ess i s  whet her  t he r equi r ement s 

t hi s cour t  i mposed i n Kl essi g,  r egar di ng wai ver  of  counsel ,  

sur vi ve t he Uni t ed St at es Supr eme Cour t ' s  r ecent  deci s i on i n 

I owa v.  Tovar .   Er nst  and t he St at e seem t o agr ee t hat  t he 

Kl essi g r equi r ement s may be i mposed as a pr ocedur al  r ul e under  

t he cour t ' s  super i nt endi ng and admi ni st r at i ve aut hor i t y over  t he 

Wi sconsi n cour t  syst em and,  t hus,  do not  conf l i c t  wi t h t he 

Supr eme Cour t ' s  hol di ng i n Tovar .           

¶13 We f i r st  di scussed t he r equi r ement s necessar y t o 

ef f ect uat e a val i d wai ver  of  counsel  i n Pi ckens v.  St at e,  96 

Wi s.  2d 549,  292 N. W. 2d 601 ( 1980) .   I n t hat  case,  t he def endant  

at t empt ed t o have hi s convi ct i on over t ur ned because t he ci r cui t  

cour t  f ai l ed t o conduct  an adequat e i nqui r y i nt o hi s deci s i on t o 

pr oceed pr o se.   Speci f i cal l y,  t he def endant  ar gued t hat  hi s 

wai ver  was not  knowi ng and vol unt ar y.   The cour t  concl uded t hat  

t he r ecor d made no showi ng of  t he def endant  val i dl y wai v i ng hi s 

r i ght  t o counsel :   

[ I ] n or der  f or  an accused' s wai ver  of  hi s r i ght  t o 
counsel  t o be val i d,  t he r ecor d must  r ef l ect  not  onl y 
hi s del i ber at e choi ce t o pr oceed wi t hout  counsel ,  but  
al so hi s awar eness of  t he di f f i cul t i es and 
di sadvant ages of  sel f - r epr esent at i on,  t he ser i ousness 
of  t he char ge or  char ges he i s f aci ng and t he gener al  
r ange of  possi bl e penal t i es t hat  may be i mposed i f  he 
i s f ound gui l t y.   Unl ess t he r ecor d r eveal s t he 
def endant ' s del i ber at e choi ce and hi s awar eness of  
t hese f act s,  a knowi ng and vol unt ar y wai ver  wi l l  not  
be f ound.  

I d.  at  563- 64.   Al t hough t he cour t  hel d t hat  t hi s col l oquy was 

t he best  way t o accompl i sh a t hor ough exami nat i on of  t he 
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def endant ' s wai ver ,  i t  di d not  r equi r e t hat  such col l oquy occur  

i n ever y case.   I d.         

 ¶14 Next ,  i n Kl essi g,  we " over r ul e[ d]  Pi ckens t o t he 

ext ent  t hat  we mandat e t he use of  a col l oquy i n ever y case wher e 

a def endant  seeks t o pr oceed pr o se t o pr ove knowi ng and 

vol unt ar y wai ver  of  t he r i ght  t o counsel . "   Kl essi g,  211 

Wi s.  2d at  206.   Al t hough Kl essi g al so i nvol ved a def endant  

c l ai mi ng an i nval i d wai ver  of  counsel ,  t he cour t  pr escr i bed a 

hi gher  st andar d t han pr evi ousl y appl i ed i n t hi s st at e.   

Speci f i cal l y,  t he cour t  hel d:   

To pr ove such a val i d wai ver  of  counsel ,  t he 
c i r cui t  cour t  must  conduct  a col l oquy desi gned t o 
ensur e t hat  t he def endant :  ( 1)  made a del i ber at e 
choi ce t o pr oceed wi t hout  counsel ,  ( 2)  was awar e of  
t he di f f i cul t i es and di sadvant ages of  sel f -
r epr esent at i on,  ( 3)  was awar e of  t he ser i ousness of  
t he char ge or  char ges agai nst  hi m,  and ( 4)  was awar e 
of  t he gener al  r ange of  penal t i es t hat  coul d have been 
i mposed on hi m.   I f  t he c i r cui t  cour t  f ai l s  t o conduct  
such a col l oquy,  a r evi ewi ng cour t  may not  f i nd,  based 
on t he r ecor d,  t hat  t her e was a val i d wai ver  of  
counsel .   

I d.  ( c i t at i on omi t t ed) .   The cour t  adopt ed such r equi r ement s i n 

or der  t o i nsur e t hat  t he def endant  val i dl y wai ved hi s r i ght  t o 

counsel  and t o pr eser ve appel l at e r esour ces by maki ng t he 

st andar d c l ear .   See i d.    

 ¶15 Most  r ecent l y,  i n Tovar ,  t he Uni t ed St at es Supr eme 

Cour t  r evi ewed war ni ngs whi ch t he I owa Supr eme Cour t  had hel d 

essent i al  t o a " knowi ng and i nt el l i gent "  wai ver  of  t he Si xt h 

Amendment  r i ght  t o counsel .   The speci f i c  war ni ngs t hat  t he 

st at e r equi r ed wer e as f ol l ows:   
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( 1)  advi se t he def endant  t hat  " wai v i ng t he assi st ance 
of  counsel  i n deci di ng whet her  t o pl ead gui l t y  
[ ent ai l s]  t he r i sk t hat  a v i abl e def ense wi l l  be 
over l ooked" ;  and ( 2)  " admoni s[ h] "  t he def endant  " t hat  
by wai v i ng hi s r i ght  t o an at t or ney he wi l l  l ose t he 
oppor t uni t y t o obt ai n an i ndependent  opi ni on on 
whet her ,  under  t he f act s and appl i cabl e l aw,  i t  i s  
wi se t o pl ead gui l t y" ? 

Tovar ,  541 U. S.  at  81.   I n r ej ect i ng t he ar gument  t hat  such 

war ni ngs wer e r equi r ed by t he Si xt h Amendment ,  t he Supr eme Cour t  

hel d t hat  a val i d wai ver  of  t he Si xt h Amendment  r i ght  t o counsel  

di d not  r equi r e t he par t i cul ar  l anguage used by t he I owa cour t s.   

I nst ead,  t he Supr eme Cour t  hel d t hat  " [ t ] he const i t ut i onal  

r equi r ement  i s sat i sf i ed when t he t r i al  cour t  i nf or ms t he 

accused of  t he nat ur e of  t he char ges agai nst  hi m,  of  hi s r i ght  

t o be counsel ed r egar di ng hi s pl ea,  and of  t he r ange of  

al l owabl e puni shment s at t endant  upon t he ent r y of  a gui l t y 

pl ea. "   I d.    

 ¶16 The Cour t  emphasi zed t hat  i t  has never  " pr escr i bed any 

f or mul a or  scr i pt  t o be r ead"  when a def endant  seeks t o pr oceed 

pr o se.   See i d.  at  88.   The cent r al  component  f or  a val i d 

wai ver  i s s i mpl y  t hat  t he def endant  " ' knows what  he i s doi ng and 

hi s choi ce i s made wi t h hi s eyes open. ' "   I d.  at  89 ( quot i ng 

Adams v.  Uni t ed St at es ex r el .  McCann,  317 U. S.  269,  279 

( 1942) ) .   Such i nf or mat i on " wi l l  depend on a r ange of  case-

speci f i c  f act or s,  i ncl udi ng t he def endant ' s educat i on or  

sophi st i cat i on,  t he compl ex or  easi l y gr asped nat ur e of  t he 

char ge,  and t he st age of  t he pr oceedi ng. "   I d.  at  88 ( c i t i ng 

Johnson v.  Zer bst ,  304 U. S.  458,  464 ( 1938) ) .    
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 ¶17 Wi t h t hese above pr i nci pl es i n mi nd,  t he Uni t ed St at es 

Supr eme Cour t  r ej ect ed some of  t he admoni t i ons t hat  wer e 

r equi r ed by t he I owa Supr eme Cour t ,  whi ch had j ust i f i ed such 

r equi r ement s on Si xt h Amendment  gr ounds.   The Supr eme Cour t  

car ef ul l y f r amed i t s hol di ng t o al l ow st at es t o cont i nue 

adopt i ng pr ocedur al  r ul es t o gui de t he wai ver  of  counsel  

pr ocedur e.   Speci f i cal l y,  t he cour t  hel d:  " We not e,  f i nal l y,  

t hat  St at es ar e f r ee t o adopt  by st at ut e,  r ul e,  or  deci s i on any 

gui des t o t he accept ance of  an uncounsel ed pl ea t hey deem 

usef ul . "   I d.  at  94 ( c i t at i ons omi t t ed) .  

¶18 We r ecogni ze t he Supr eme Cour t ' s  deci s i on i n Tovar .   

We concl ude,  however ,  t hat  t he Kl essi g r equi r ement s ar e not  

based on t he Si x t h Amendment  and,  t hus,  do not  conf l i c t  wi t h t he 

Supr eme Cour t ' s  hol di ng.   We do not  concl ude t hat  t he Kl essi g 

r equi r ement s ar e di ct at ed by Ar t i c l e I ,  Sect i on 7 of  t he 

Wi sconsi n Const i t ut i on. 4  I n Kl ess i g,  we never  suggest ed t hat  t he 

col l oquy r equi r ement s wer e based on ei t her  t he Uni t ed St at es 

Const i t ut i on or  Ar t i c l e I ,  Sect i on 7 of  our  St at e Const i t ut i on.   

                                                 
4 Ar t i c l e I ,  Sect i on 7 of  t he Wi sconsi n Const i t ut i on 

pr ovi des,  i n r el evant  par t :  " I n al l  cr i mi nal  pr osecut i ons t he 
accused shal l  enj oy t he r i ght  t o be hear d by hi msel f  and 
counsel .  .  .  . "  

Ar t i c l e VI I ,  Sect i on 3 of  t he Wi sconsi n Const i t ut i on 
st at es,  i n r el evant  par t :  " The supr eme cour t  shal l  have 
super i nt endi ng and admi ni st r at i ve aut hor i t y over  al l  cour t s. "    

���
St at e v.  Hansf or d,  219 Wi s.  2d 226,  580 N. W. 2d 171 ( 1998) ,  

we st at ed:  ��� e r ecogni ze t hat  t he Wi sconsi n Const i t ut i on may 
af f or d gr eat er  pr ot ect i on t han t he Uni t ed St at es Const i t ut i on. "   
I d.  at  242;  see al so I owa v.  Tovar ,  541 U. S.  77,  94 ( 2004) .      
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I nst ead,  we made i t  c l ear  t hat  t he r equi r ement s wer e a cour t -

made pr ocedur al  r ul e.   Speci f i cal l y,  t hi s cour t  used i t s  

super i nt endi ng and admi ni st r at i ve aut hor i t y t o " mandat e"  t he use 

of  a col l oquy i n cases i nvol v i ng a def endant ' s wai ver  of  t he 

r i ght  t o counsel ,  i n or der  t o ser ve " t he dual  pur poses of  

ensur i ng t hat  a def endant  i s not  depr i ved of  hi s  const i t ut i onal  

r i ght s and of  ef f i c i ent l y guar di ng our  scar ce j udi c i al  

r esour ces. "   Kl essi g,  211 Wi s.  2d at  206.        

¶19 Super i nt endi ng and admi ni st r at i ve aut hor i t y al l ows 

cour t s t o f or mul at e " pr ocedur al  r ul es not  speci f i cal l y r equi r ed 

by t he Const i t ut i on or  t he [ Legi s l at ur e] . "   Uni t ed St at es v.  

Hast i ng,  461 U. S.  499,  505 ( 1983) .   Such r ul es ar e desi gned t o 

i mpl ement  a r emedy f or  a v i ol at i on of  r ecogni zed r i ght s.   See 

i d.   I n Wi sconsi n,  our  aut hor i t y t o super vi se t he cour t s and 

i ssue pr ocedur al  r ul es i s f ound i n Ar t i c l e VI I  of  t he Wi sconsi n 

Const i t ut i on.   Ar t i c l e VI I ,  Sect i on 3 pr ovi des us wi t h 

" super i nt endi ng and admi ni st r at i ve aut hor i t y over  al l  cour t s. "   

Thi s c l ause const i t ut es a gr ant  of  power  " t hat  i s  i ndef i ni t e i n 

char act er ,  unsuppl i ed wi t h means and i nst r ument al i t i es,  and 

l i mi t ed onl y by t he necessi t i es of  j ust i ce. "   Ar neson v.  

Jezwi nski ,  206 Wi s.  2d 217,  225,  556 N. W. 2d 721 ( 1996)  

( c i t at i ons omi t t ed) .  

¶20 The j ust i f i cat i on f or  t he super i nt endi ng and 

admi ni st r at i ve aut hor i t y t hi s cour t  ut i l i zed i n Kl essi g i s 

s i mi l ar  t o t hat  whi ch we i nvoked i n St at e v.  Banger t ,  131 

Wi s.  2d 246,  389 N. W. 2d 12 ( 1986) .   I n t hat  case,  we hel d t hat  a 

c i r cui t  cour t  must  f ol l ow pr escr i bed met hods f or  det er mi ni ng t he 
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def endant ' s under st andi ng of  t he nat ur e of  a char ge.   I n so 

hol di ng,  we concl uded t hat ,  under  t he Uni t ed St at es 

Const i t ut i on,  no par t i cul ar  pr ocedur e i s mandat ed f or  a c i r cui t  

cour t ' s  accept ance of  a no cont est  or  gui l t y pl ea.   I nst ead,  we 

made " mandat or y"  t hat ,  as a pr ocedur al  r equi r ement ,  i n or der  t o 

assi st  t he c i r cui t  cour t  i n maki ng t he const i t ut i onal l y r equi r ed 

det er mi nat i on t hat  a def endant ' s pl ea i s vol unt ar y,  a c i r cui t  

cour t  must  under t ake a per sonal  col l oquy wi t h t he def endant .   

The pur pose of  t he col l oquy i s t o ascer t ai n hi s or  her  

under st andi ng of  t he nat ur e of  t he char ge,  pr i or  t o t he cour t ' s  

accept ance of  a gui l t y or  no cont est  pl ea,  pur suant  t o 

Wi s.  St at .  § 971. 08( 1) .   See St at e v.  Li v i ngst on,  159 

Wi s.  2d 561,  572,  464 N. W. 2d 839 ( 1991) .   We based t he sour ces 

of  t he r equi r ed dut i es of  t he c i r cui t  cour t  on t he st at ut e and 

on our  " super i nt endi ng and admi ni st r at i ve aut hor i t y over  t he 

c i r cui t  cour t s.  .  .  . "   Banger t ,  131 Wi s.  2d at  267 ( f oot not e 

omi t t ed) .    

¶21 Si mi l ar l y,  i n Kl essi g,  we r equi r ed a c i r cui t  cour t  t o 

under t ake a col l oquy,  even t hough such an act i on was not  

const i t ut i onal l y r equi r ed.   We concl ude t hat  t he Kl essi g 

col l oquy r equi r ement  was and i s a val i d use of  t he cour t ' s  

super i nt endi ng and admi ni st r at i ve aut hor i t y,  j us t  as i t  was i n 

Banger t ,  and t hat  such a r ul e does not  conf l i c t  i n any way wi t h 

t he Uni t ed St at es Supr eme Cour t ' s  deci s i on i n Tovar ,  but  r at her  

r ecei ves endor sement  f r om t he Supr eme Cour t ' s  l anguage i n t hat  

deci s i on.    
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I V 

 ¶22 We next  addr ess whet her  t he v i ol at i on of  t he Kl essi g 

r equi r ement s can f or m t he basi s f or  a col l at er al  at t ack. 5  I n 

St at e v.  Hahn,  2000 WI  118,  238 Wi s.  2d 889,  618 N. W. 2d 528,  we 

f i r ml y est abl i shed t hat  " [ i ] n an enhanced sent ence pr oceedi ng 

pr edi cat ed on a pr i or  convi ct i on,  t he U. S.  Const i t ut i on r equi r es 

a t r i al  cour t  t o consi der  an of f ender ' s al l egat i ons t hat  t he 

pr i or  convi ct i on i s i nval i d onl y when t he chal l enge t o t he pr i or  

convi ct i on i s based on t he deni al  of  t he of f ender ' s 

const i t ut i onal  r i ght  t o a l awyer . "   I d. ,  ¶17.   Consequent l y,  we 

must  now det er mi ne whet her ,  i n a col l at er al  at t ack,  t he 

v i ol at i on of  t he Kl essi g r equi r ement s can be r ai sed t o t he l evel  

of  a const i t ut i onal  v i ol at i on and,  i f  so,  under  what  

c i r cumst ances.    

 ¶23 Er nst  ar gues t hat  our  deci s i on i n Hahn shoul d not  

pr ohi bi t  a col l at er al  chal l enge based upon t he f ai l ur e t o f ol l ow 

t he Kl essi g r equi r ement s.   He cont ends t hat  such a chal l enge 

based upon t he f ai l ur e t o f ol l ow Kl essi g does not  pr esent  a mer e 

t echni cal  pr ocedur al  v i ol at i on,  but  r at her  t hat  t he r equi r ed 

pr ocedur e i s one by whi ch t he cour t s det er mi ne i f  a def endant  

val i dl y wai ved hi s Si xt h Amendment  r i ght  t o counsel .   

                                                 
5 We have hel d t hat  a col l at er al  at t ack i n a pr i or  

convi ct i on i s " ' an at t empt  t o avoi d,  evade,  or  deny t he f or ce 
and ef f ect  of  a j udgment  i n an i ndi r ect  manner  and not  i n a 
di r ect  pr oceedi ng pr escr i bed by l aw and i nst i t ut ed f or  t he 
pur pose of  vacat i ng,  r evi ewi ng,  or  annul l i ng i t . ' "   St at e v.  
Sor enson,  2002 WI  78,  ¶35,  254 Wi s.  2d 54,  646 N. W. 2d 354 
( quot i ng Zr i msek v.  Am.  Aut o.  I ns.  Co. ,  8 Wi s.  2d 1,  3,  98 
N. W. 2d 383 ( 1959) ) .    
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Speci f i cal l y,  Er nst  ar gues " t he v i ol at i on of  t he r ul e has 

const i t ut i onal  i mpl i cat i ons .  .  .  I f  t he pr ocedur e i s not  

f ol l owed t he def aul t  adj udi cat i on i s t hat  t he wai ver  of  counsel  

was not  f r eel y and vol unt ar i l y  made ( i . e.  t he def endant  was 

deni ed hi s const i t ut i onal  r i ght  t o counsel ) . "         

 ¶24 Conver sel y,  t he St at e cont ends t hat  a v i ol at i on of  t he 

Kl essi g r equi r ement s cannot  compr i se a const i t ut i onal  v i ol at i on 

and,  t hus,  sat i sf y t he t est  f or  a col l at er al  at t ack.   The St at e 

ar gues t hat  t her e i s a di f f er ence bet ween a const i t ut i onal  

st andar d and " t he pr ocedur es whi ch st at es must  f ol l ow t o achi eve 

conf or mance wi t h t he const i t ut i onal  st andar d. "   Banger t ,  131 

Wi s.  2d at  257.   The St at e r el i es on our  deci s i on i n Banger t  t o 

ar gue t hat  t he v i ol at i on of  a c i r cui t  cour t ' s  r equi r ed dut y,  

based on our  super i nt endi ng and admi ni st r at i ve aut hor i t y,  

cannot ,  by i t sel f ,  be t he basi s f or  a const i t ut i onal  v i ol at i on.   

I n Banger t ,  we hel d t hat  a v i ol at i on of  a cour t - made pr ocedur al  

r ul e,  " t hough i t sel f  not  const i t ut i onal l y s i gni f i cant ,  may have 

const i t ut i onal  r ami f i cat i ons, "  because " [ i ] f  a def endant ' s 

under st andi ng of  t he nat ur e of  t he char ge i s not  evi denced i n 

some manner ,  t hen t he pl ea wi l l  not  meet  t he const i t ut i onal  

st andar d of  vol unt ar i ness. "   I d.  at  261 n. 3.     

¶25 We agr ee t hat  a def endant  must  do mor e t han al l ege 

t hat  " ' t he pl ea col l oquy was def ect i ve' "  or  t he " ' cour t  f ai l ed 

t o conf or m t o i t s mandat or y dut i es dur i ng t he pl ea col l oquy' "  t o 

sat i sf y t he st andar d f or  col l at er al  at t acks set  f or t h i n Hahn.   

See St at e v.  Hampt on,  2004 WI  107,  ¶57,  274 Wi s.  2d 379,  683 

N. W. 2d 14.   I nst ead,  t he def endant  must  make a pr i ma f aci e 
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showi ng t hat  hi s or  her  const i t ut i onal  r i ght  t o counsel  i n a 

pr i or  pr oceedi ng was vi ol at ed.   I n or der  t o avoi d any quest i on 

concer ni ng a val i d wai ver ,  " [ t ] he r ecor d must  show,  or  t her e 

must  be an al l egat i on and evi dence whi ch show,  t hat  an accused 

was of f er ed counsel  but  i nt el l i gent l y and under st andi ngl y 

r ej ect ed t he of f er . "   Car nl ey v.  Cochr an,  369 U. S.  506,  516 

( 1962) .     For  t her e t o be a val i d col l at er al  at t ack,  we r equi r e 

t he def endant  t o poi nt  t o f act s t hat  demonst r at e t hat  he or  she 

" di d not  know or  under st and t he i nf or mat i on whi ch shoul d have 

been pr ovi ded"  i n t he pr evi ous pr oceedi ng and,  t hus,  di d not  

knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  wai ve hi s or  her  r i ght  

t o counsel .   See Hampt on,  274 Wi s.  2d 379,  ¶46 ( c i t i ng Banger t ,  

131 Wi s.  2d at  274- 75) .   Any cl ai m of  a v i ol at i on on a 

col l at er al  at t ack t hat  does not  det ai l  such f act s wi l l  f ai l .         

 ¶26 Appl y i ng t he above pr i nci pl es t o t he f act s  of  t hi s 

case,  we hol d t hat  Er nst ' s at t empt  t o i ni t i at e a col l at er al  

at t ack f ai l ed.   As not ed ear l i er :  " Whet her  a par t y has met  i t s  

bur den of  est abl i shi ng a pr i ma f aci e case i s a quest i on of  l aw 

t hat  we deci de de novo. "   Baker ,  169 Wi s.  2d at  78 ( c i t at i on 

omi t t ed) .   I n hi s mot i on t o avoi d,  f or  enhancement  pur poses,  t he 

ef f ect  of  hi s pr i or  convi ct i on,  Er nst  asked t he ci r cui t  cour t  t o 

set  asi de hi s f our t h OWI  convi ct i on,  because he was " not  

r epr esent ed by counsel  and t he cour t  di d not  t ake a knowi ng and 

vol unt ar y wai ver  of  counsel  f r om t he def endant .  .  .  . "   Er nst  

made no ment i on of  speci f i c  f act s t hat  show t hat  hi s pl ea was 

not  a knowi ng,  i nt el l i gent ,  and vol unt ar y one.   I nst ead,  Er nst  

s i mpl y r el i ed on t he t r anscr i pt  and asser t ed t hat  t he cour t ' s  
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col l oquy was not  suf f i c i ent  t o sat i sf y Kl essi g.   Speci f i cal l y,  

he ar gued:  " The Cour t  di d not  t ake a val i d wai ver  of  counsel  

f r om t he def endant  i n Case No.  02- CT- 70 because t he Cour t  di d 

not  addr ess each of  t he f our  Kl essi g f act or s wi t h Al an Er nst  i n 

t hat  case. "    Si nce t hi s was a col l at er al  at t ack,  t he l ack of  

speci f i c  f act s r esul t ed i n a f ai l ur e t o est abl i sh a pr i ma f aci e 

case t hat  Er nst  di d not  knowi ngl y,  i nt el l i gent l y,  and 

vol unt ar i l y  wai ve hi s r i ght  t o counsel .   Accor di ngl y,  t he 

deci s i on of  t he c i r cui t  cour t  on t hi s i ssue must  be r ever sed.                  

V 

¶27 We next  det er mi ne t he pr oper  pr ocedur es f or  t he cour t  

t o appl y when t he def endant  makes a suf f i c i ent  pr i ma f aci e 

showi ng on a col l at er al  at t ack.   Bot h par t i es agr ee t hat  i f  t he 

def endant  makes such a showi ng,  t hen t he bur den shi f t s t o t he 

St at e t o pr ove by c l ear  and convi nci ng evi dence t hat  t he 

def endant ' s wai ver  of  counsel  was knowi ngl y,  i nt el l i gent l y,  and 

vol unt ar i l y  ent er ed.   See Kl essi g,  211 Wi s.  2d at  207. 6  We agr ee 

wi t h t he par t i es as t o t he bur den of  pr oof ,  and concl ude t hat  

t he cour t  shoul d,  at  such a t i me,  hol d an evi dent i ar y hear i ng t o 

                                                 
6 I n St at e v.  Kl essi g,  211 Wi s.  2d 194,  564 N. W. 2d 716 

( 1997) ,  we agr eed t o " adopt  an evi dent i ar y hear i ng pr ocedur e f or  
r esol v i ng i nval i d wai ver  of  counsel  c l ai ms t hat  i s s i mi l ar  t o 
t he pr ocedur e est abl i shed by t hi s cour t  f or  t he r esol ut i on of  
gui l t y pl ea wai ver s. "   I d.  at  207.   Accor di ngl y,  l i ke our  
deci s i on i n St at e v.  Baker ,  169 Wi s.  2d 49,  485 N. W. 2d 237 
( 1992) ,  we r equi r e t he St at e t o pr ove by c l ear  and convi nci ng 
evi dence t hat  t he wai ver  of  counsel  was " knowi ng,  i nt el l i gent ,  
and vol unt ar y. "   Kl essi g,  211 Wi s.  2d at  207.    
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al l ow t he St at e an oppor t uni t y t o meet  i t s bur den. 7  " I f  t he 

St at e i s unabl e t o est abl i sh by c l ear  and convi nci ng evi dence 

t hat  t he def endant  knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  

wai ved hi s r i ght  t o t he assi st ance of  counsel ,  t he def endant  

wi l l  be ent i t l ed .  .  . "  t o at t ack,  successf ul l y and 

col l at er al l y,  hi s or  her  pr evi ous convi ct i on.   I d.        

 ¶28 Er nst  ar gues,  however ,  t he St at e shoul d not  be abl e t o 

exami ne t he def endant  at  t he evi dent i ar y hear i ng.   He cont ends 

t hat  no case i n Wi sconsi n i nvol v i ng a col l at er al  at t ack has 

r equi r ed t he def endant  t o t est i f y at  an evi dent i ar y hear i ng,  and 

t hat  t hi s cour t  shoul d r ef r ai n f r om doi ng so.   Er nst  al so ar gues 

t hat  t he St at e' s r el i ance on Kl essi g and Banger t  i s  mi spl aced.   

Speci f i cal l y,  he asser t s t hat  because bot h cases i nvol ved a 

di r ect  at t ack on a pr i or  convi ct i on,  t hey shoul d be t r eat ed 

di f f er ent l y t han a col l at er al  at t ack.   Fi nal l y,  Er nst  cont ends 

t hat  any r equi r ement  t o make t he def endant  t est i f y i mpi nges hi s 

Fi f t h Amendment  pr i v i l ege agai nst  compul sor y sel f - i ncr i mi nat i on. 8        

                                                 
7 Thi s i s t he same pr ocedur e t hat  we have used when t he 

appeal  ar i ses out  of  a post convi ct i on mot i on chal l engi ng t he 
val i di t y of  a def endant ' s wai ver  of  counsel .   I d.  ( c i t i ng Kel l er  
v.  St at e,  75 Wi s.  2d 502,  511- 12,  249 N. W. 2d 773 ( 1977) ) .    

8 The Fi f t h Amendment  of  t he Uni t ed St at es Const i t ut i on 
st at es:  

No per son shal l  be hel d t o answer  f or  a capi t al ,  
or  ot her wi se i nf amous cr i me,  unl ess on a pr esent ment  
or  i ndi ct ment  of  a Gr and Jur y,  except  i n cases ar i s i ng 
i n t he l and or  naval  f or ces,  or  i n t he Mi l i t i a,  when 
i n act ual  ser vi ce i n t i me of  War  or  publ i c danger ;  nor  
shal l  any per son be subj ect  f or  t he same of f ence t o be 
t wi ce put  i n j eopar dy of  l i f e or  l i mb;  nor  shal l  be 
compel l ed i n any cr i mi nal  case t o be a wi t ness agai nst  



No.  2003AP1728- CR   

 

19 
 

 ¶29 The St at e,  on t he ot her  hand,  agr ees wi t h t he c i r cui t  

cour t  t hat  Er nst  shoul d be r equi r ed t o t est i f y as t o hi s 

knowl edge concer ni ng t he pr evi ous wai ver  of  counsel ,  wi t hout  

pr ot ect i on f r om t he Fi f t h Amendment  pr i v i l ege.   The St at e 

asser t s t hat ,  under  cur r ent  Wi sconsi n l aw,  i t  i s  accept abl e t o 

exami ne t he def endant  at  a hear i ng t o est abl i sh i f  t he 

def endant ' s wai ver  of  counsel  was knowi ng,  i nt el l i gent ,  and 

vol unt ar y.   Addi t i onal l y,  t he St at e cont ends t hat  t he def endant  

cannot  r el y on Fi f t h Amendment  pr ot ect i on,  because a def endant  

such as Er nst  has wai ved t he pr i v i l ege by put t i ng i nt o i ssue hi s  

or  her  l ack of  under st andi ng r egar di ng t he wai ver  of  counsel .    

 ¶30 We agr ee wi t h t he St at e t hat  Wi sconsi n l aw al l ows a 

def endant  t o be quest i oned at  an evi dent i ar y hear i ng concer ni ng 

a col l at er al  at t ack on t he wai ver  of  r i ght  t o counsel .   I n 

Kl essi g,  we hel d t hat  at  an evi dent i ar y hear i ng " t he St at e i s 

r equi r ed t o pr ove by c l ear  and convi nci ng evi dence t hat  [ t he 

def endant ' s]  wai ver  of  counsel  was knowi ng,  i nt el l i gent  and 

vol unt ar y. "   Kl essi g,  211 Wi s.  2d at  207.   I n doi ng so,  we 

adopt ed " an evi dent i ar y hear i ng pr ocedur e f or  r esol v i ng i nval i d 

wai ver  of  counsel  c l ai ms t hat  i s s i mi l ar  t o t he pr ocedur e 

est abl i shed by t hi s cour t  f or  t he r esol ut i on of  gui l t y pl ea 

wai ver s. "   I d.              

                                                                                                                                                             
hi msel f ,  nor  be depr i ved of  l i f e,  l i ber t y,  or  
pr oper t y,  wi t hout  due pr ocess of  l aw;  nor  shal l  
pr i vat e pr oper t y  be t aken f or  publ i c use,  wi t hout  j ust  
compensat i on.     



No.  2003AP1728- CR   

 

20 
 

 ¶31 I n Banger t ,  t hi s cour t  est abl i shed t he pr ocedur e 

r egar di ng gui l t y pl ea wai ver s.   Ther e,  we hel d t hat  when t he 

def endant  makes a pr i ma f aci e showi ng t hat  he or  she " di d not  

know or  under st and t he i nf or mat i on whi ch shoul d have been 

pr ovi ded at  t he pl ea hear i ng,  t he bur den wi l l  t hen shi f t  t o t he 

st at e t o show by cl ear  and convi nci ng evi dence t hat  t he 

def endant ' s pl ea was knowi ngl y,  vol unt ar i l y ,  and i nt el l i gent l y 

ent er ed.  .  .  . " 9  Banger t ,  131 Wi s.  2d at  274.   To do so,  t he 

St at e " may t hen ut i l i ze any evi dence whi ch subst ant i at es t hat  

t he pl ea was knowi ngl y and vol unt ar i l y  made. "   I d.  at  274- 75.  

Speci f i cal l y,  t he cour t  hel d:   

I n essence,  t he st at e wi l l  be r equi r ed t o show t hat  
t he def endant  i n f act  possessed t he const i t ut i onal l y 
r equi r ed under st andi ng and knowl edge whi ch t he 
def endant  al l eges t he i nadequat e pl ea col l oquy f ai l ed 
t o af f or d hi m.   The st at e may exami ne t he def endant  or  
def endant ' s counsel  t o shed l i ght  on t he def endant ' s 
under st andi ng or  knowl edge of  i nf or mat i on necessar y 
f or  hi m t o ent er  a vol unt ar y and i nt el l i gent  pl ea.   

I d.  at  275 ( c i t at i ons omi t t ed) .   We adopt  t he same pr ocedur e as 

Banger t  and Kl essi g out l i ned,  f or  s i t uat i ons such as t he one 

her e i nvol v i ng a col l at er al  at t ack,  i f  a pr i ma f aci e case has 

                                                 
9 We decl i ne t o appl y a " pr esumpt i on agai nst  wai ver "  when 

t he bur den shi f t s t o t he St at e i n s i t uat i ons i nvol v i ng 
col l at er al  at t acks.   We agr ee wi t h t he St at e t hat  t her e i s no 
r eason t o pr esume t he def endant  di d not  pr oper l y wai ve hi s r i ght  
t o counsel  i n a col l at er al  at t ack.   To do so,  woul d " i gnor e 
anot her  pr esumpt i on deepl y r oot ed i n our  j ur i spr udence:  t he 
' pr esumpt i on of  r egul ar i t y '  t hat  at t aches t o f i nal  j udgment s. "   
Par ke v.  Ral ey,  506 U. S.  20,  29 ( 1992)  ( c i t i ng Johnson v.  
Zer bst ,  304 U. S.  458,  464 ( 1938) ) .    
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been shown. 10  We f i nd no r eason t o appl y a di f f er ent  pr ocedur e 

i n t hi s c i r cumst ance t han t hat  whi ch woul d appl y on a di r ect  

at t ack agai nst  a pr i or  convi ct i on. 11     

 ¶32  We next  addr ess a def endant ' s abi l i t y  t o r ai se hi s or  

her  Fi f t h Amendment  pr i v i l ege agai nst  t est i f y i ng i n an 

evi dent i ar y hear i ng.   Er nst  al l eges t hat  i f  he wer e made t o 

t est i f y at  an evi dent i ar y hear i ng on a col l at er al  at t ack,  t he 

                                                 
10 Thi s pr ocedur e i s al so s i mi l ar  t o t hat  adopt ed f or  

Goodchi l d hear i ngs i n Wi sconsi n.   I n St at e ex r el .  Goodchi l d v.  
Bur ke,  27 Wi s.  2d 244,  133 N. W. 2d 753 ( 1965) ,  t hi s cour t  adopt ed 
a pr ocedur e whi ch pr ovi des f or  a separ at e hear i ng dur i ng whi ch 
t he ci r cui t  cour t  j udge i s t o det er mi ne whet her  a st at ement  was 
vol unt ar i l y  made and,  t hus,  admi ssi bl e at  t r i al .   I n such a 
pr oceedi ng:  " The st at e shal l  have t he bur den of  pr ovi ng 
vol unt ar i ness beyond a r easonabl e doubt .   At  t hi s hear i ng t he 
def endant  may t ake t he st and and t est i f y f or  t he l i mi t ed pur pose 
of  maki ng a r ecor d of  hi s ver si on of  t he f act s  and ci r cumst ances 
under  whi ch t he conf essi on was obt ai ned. "   I d.  at  264- 65 
( f oot not e omi t t ed) .    

 
I f  t he St at e wer e not  al l owed t o cal l  t he def endant  i n such 

a hear i ng,  t he cour t  woul d have t he i mpossi bl e t ask of  deci di ng 
t he vol unt ar i ness of  a conf essi on wi t hout  t he def endant ' s 
r eci t at i on of  hi s or  her  ver si on of  t he c i r cumst ances behi nd t he 
conf essi on.   Si mi l ar l y,  i n a s i t uat i on i nvol v i ng a col l at er al  
at t ack,  t he St at e must  be abl e t o cal l  t he def endant  t o 
det er mi ne whet her  hi s or  her  wai ver  of  counsel  was a knowi ng,  
i nt el l i gent ,  and vol unt ar y one.       

 
11 Al t hough Er nst  ar gues t hat  we shoul d appl y di f f er ent  

pr ocedur es on a di r ect  at t ack t han we do on a col l at er al  at t ack,  
we f i nd t hi s ar gument  t o be unper suasi ve.   Under  a di r ect  
at t ack,  l i ke i n Kl essi g,  Er nst  concedes t hat  a def endant  coul d 
be compel l ed t o t est i f y at  an evi dent i ar y hear i ng whet her  he or  
she knowi ngl y wai ved t he r i ght  t o counsel .   However ,  Er nst  t hen 
al l eges t hat  a col l at er al  at t ack s i t uat i on i s ent i r el y di f f er ent  
t han a di r ect  at t ack and,  t hus,  r equi r es di f f er ent  pr ocedur es.   
We concl ude t hat  such a r ul i ng woul d make t he St at e' s bur den i n 
a col l at er al  at t ack mor e di f f i cul t  t han i n a di r ect  at t ack,  and 
we f i nd no r eason f or  doi ng so.     
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cour t  woul d be i mpi ngi ng upon hi s Fi f t h Amendment  pr i v i l ege 

agai nst  sel f - i ncr i mi nat i on.   The St at e cont ends t hat  t he 

def endant  i s pr ecl uded f r om asser t i ng hi s or  her  Fi f t h Amendment  

pr i v i l ege agai nst  t est i f y i ng,  because t he pr i v i l ege has been 

wai ved.      

 ¶33 We agr ee wi t h t he St at e t hat  a def endant ,  by put t i ng 

i nt o i ssue hi s or  her  l ack of  knowl edge r egar di ng t he wai ver  of  

counsel ,  has wai ved t he pr i v i l ege agai nst  t est i f y i ng.   To make a 

pr i ma f aci e showi ng a def endant  i s r equi r ed t o poi nt  t o f act s 

t hat  demonst r at e t hat  he or  she di d not  knowi ngl y,  

i nt el l i gent l y,  and vol unt ar i l y  wai ve hi s or  her  const i t ut i onal  

r i ght  t o counsel .   An af f i davi t  f r om t he def endant  set t i ng f or t h 

such f act s woul d be necessar y,  i n or der  t o est abl i sh a pr i ma 

f aci e case.   Accor di ngl y,  once a def endant  successf ul l y makes a 

pr i ma f aci e showi ng,  t he def endant  cannot  avoi d t est i f y i ng about  

t he c i r cumst ances concer ni ng t he wai ver  when t he St at e deci des 

t o chal l enge t he cl ai m t hat  t he wai ver  was not  val i d.   No 

def endant  can " t est i f y vol unt ar i l y  about  a subj ect  and t hen 

i nvoke t he pr i v i l ege agai nst  sel f - i ncr i mi nat i on when quest i oned 

about  t he det ai l s. "   Mi t chel l  v.  Uni t ed St at es,  526 U. S.  314,  

321 ( 1999)  ( c i t at i on omi t t ed) . 12   
                                                 

12 I n Mi t chel l  v.  Uni t ed St at es,  526 U. S.  314 ( 1999) ,  t he 
Supr eme Cour t  hel d t hat  a def endant ' s gui l t y pl ea di d not  wai ve 
hi s or  her  r i ght  t o r emai n s i l ent  at  sent enci ng pr oceedi ngs.   
Speci f i cal l y,  t he cour t  hel d:  " [ t ] he Fi f t h Amendment  by i t s 
t er ms pr event s a per son f r om bei ng ' compel l ed i n any cr i mi nal  
case t o be a wi t ness agai nst  her sel f . '   To mai nt ai n t hat  
sent enci ng pr oceedi ngs ar e not  par t  of  ' any cr i mi nal  case'  i s 
cont r ar y t o t he l aw and t o common sense. "   I d.  at  327 ( c i t at i on 
omi t t ed) .    
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¶34 Si mi l ar  pr obl ems ar i se i n r egar d t o a def endant  

t est i f y i ng at  a cr i mi nal  t r i al .   I n Br own v.  Uni t ed St at es,  356 

U. S.  148 ( 1958) ,  t he Uni t ed St at es Supr eme Cour t  hel d t hat  a 

def endant  has no r i ght  t o set  f or t h f act s i n hi s f avor  dur i ng a 

di r ect  exami nat i on,  wi t hout  l ayi ng hi msel f  open t o cr oss-

exami nat i on.   See i d.  at  155.   We f i nd l anguage her e r el evant  t o 

our  case:     

Such a wi t ness has t he choi ce,  af t er  wei ghi ng t he 
advant age of  t he pr i v i l ege agai nst  sel f - i ncr i mi nat i on 
agai nst  t he advant age of  put t i ng f or war d hi s ver si on 
of  t he f act s and hi s r el i abi l i t y  as a wi t ness,  not  t o 
t est i f y at  al l .   He cannot  r easonabl y c l ai m t hat  t he 
Fi f t h Amendment  gi ves hi m not  onl y t hi s choi ce but ,  i f  
he el ect s t o t est i f y,  an i mmuni t y f r om cr oss-
exami nat i on on t he mat t er s he has hi msel f  put  i n 
di sput e.   I t  woul d make of  t he Fi f t h Amendment  not  
onl y a humane saf eguar d agai nst  j udi c i al l y  coer ced 
sel f - di scl osur e but  a posi t i ve i nvi t at i on t o mut i l at e 
t he t r ut h a par t y of f er s t o t el l .  

I d.  at  155- 56.   A s i mi l ar  scenar i o ar ose bef or e us i n Neel y v.  

St at e,  97 Wi s.  2d 38,  292 N. W. 2d 859 ( 1980) .   I n t hat  case,  t he 

def endant  t ook t he st and i n hi s own def ense,  but  r ef used t o 

                                                                                                                                                             
Cer t ai nl y Mi t chel l  shoul d not  be ext ended t o s i t uat i ons 

i nvol v i ng col l at er al  at t acks.   The Supr eme Cour t ' s  hol di ng was 
l i mi t ed t o t he def endant ' s r i ght  t o r emai n s i l ent  wi t h r espect  
t o t he speci f i c  f act s of  t he of f ense i n quest i on.   I n t hi s case,  
t he St at e want s t o ask Er nst  about  whet her  hi s wai ver  of  r i ght  
t o counsel ,  i n a pr evi ous pr oceedi ng,  was knowi ng,  i nt el l i gent ,  
and vol unt ar y.   The St at e woul d not  make any i nqui r y r egar di ng 
t he speci f i c  f act s i nvol ved i n hi s pr evi ous OWI  convi ct i on.    

We al so not e t hat  ot her  cour t s have decl i ned t o ext end 
Mi t chel l  t o s i t uat i ons i nvol v i ng sent ence enhancement s,  wher e 
t her e i s no i nqui r y about  t he f act ual  det ai l s of  t he under l y i ng 
cr i me.   See St at e v.  Bl unt ,  71 P. 3d 657,  662 ( Wash.  Ct .  App.  
2003) .  
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answer  quest i ons on cr oss- exami nat i on on t he gr ounds t hat  hi s 

answer s mi ght  be i ncr i mi nat i ng.   Thi s cour t  hel d,  i n denyi ng t he 

def endant ' s r equest  t o i nvoke t he Fi f t h Amendment ,  " t hat  a 

def endant  who t akes t he st and i n hi s own behal f  cannot  t hen 

cl ai m t he pr i v i l ege agai nst  cr oss- exami nat i on on mat t er s 

r easonabl y r el at ed t o t he subj ect  mat t er  of  hi s di r ect  

exami nat i on.   See i d.  at  45 ( c i t at i ons omi t t ed) .   Ther ef or e,  

j ust  as we wi l l  not  al l ow a def endant  t o t ake t he st and i n hi s 

or  her  own behal f  and t hen cl ai m hi s or  her  Fi f t h Amendment  

pr i v i l ege on mat t er s r el at ed t o t he subj ect  mat t er  of  t he di r ect  

exami nat i on,  we wi l l  not  al l ow a def endant  t o c l ai m i n an 

af f i davi t  necessar y t o est abl i sh a pr i ma f aci e case,  i n suppor t  

of  hi s or  her  mot i on,  a l ack of  a knowi ng,  i nt el l i gent ,  and 

vol unt ar y wai ver  of  counsel ,  and t hen r ai se t he pr i v i l ege upon 

t he St at e' s at t empt  t o r ef ut e t hat  c l ai m.                  

 ¶35 Fi nal l y,  i f  t he def endant  r ef uses t o t est i f y under  

t hese ci r cumst ances,  a c i r cui t  cour t  woul d be f r ee t o dr aw t he 

r easonabl e i nf er ence t hat  t he St at e has sat i sf i ed i t s bur den,  

and t hat  t he wai ver  of  counsel  was a knowi ng,  i nt el l i gent ,  and 

vol unt ar y one.   The def endant  may not  " pi ck and choose what  

aspect s of  a par t i cul ar  subj ect  t o di scuss wi t hout  cast i ng doubt  

on t he t r ust wor t hi ness of  t he st at ement s and di mi ni shi ng t he 

i nt egr i t y of  t he f act ual  i nqui r y. "   Mi t chel l ,  526 U. S.  at  322.    

¶36 Whi l e we r ecogni ze t hat  cour t s i n cr i mi nal  pr oceedi ngs 

have gener al l y not  i nf er r ed gui l t  f r om a def endant ' s s i l ence,  

see Gr i f f i n v.  Cal i f or ni a,  380 U. S.  609 ( 1965) ,  i n t hi s 

c i r cumst ance,  wher e t he st at e' s  abi l i t y  t o meet  i t s bur den 
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r el i es on t he def endant ' s t est i mony,  we concl ude t hat  a r ef usal  

of  t he def endant  t o t est i f y woul d al l ow t he ci r cui t  cour t  

r easonabl y t o i nf er  t hat  t he st at e has met  i t s  bur den of  showi ng 

a knowi ng,  i nt el l i gent ,  and vol unt ar y wai ver  of  counsel  by t he 

def endant .   Such a det er mi nat i on i s ver y di f f er ent  t han 

i nf er r i ng gui l t  based on t he si l ence of  a def endant .  

VI  

¶37 I n sum,  we concl ude,  based on our  super i nt endi ng and 

admi ni st r at i ve aut hor i t y,  t hat  t he r equi r ement s t hi s cour t  

i mposed i n Kl essi g,  r egar di ng wai ver  of  counsel ,  sur vi ve t he 

Uni t ed St at es Supr eme Cour t ' s  deci s i on i n I owa v.  Tovar .   

Second,  we hol d t hat  an al l eged vi ol at i on of  t he r equi r ement s of  

Kl essi g can f or m t he basi s of  a col l at er al  at t ack,  as l ong as 

t he def endant  makes a pr i ma f aci e showi ng,  poi nt i ng t o f act s 

t hat  demonst r at e t hat  he or  she di d not  knowi ngl y,  

i nt el l i gent l y,  and vol unt ar i l y  wai ve hi s or  her  const i t ut i onal  

r i ght  t o counsel .   Thi r d,  we concl ude t hat  when t he def endant  

successf ul l y makes a pr i ma f aci e showi ng,  t he bur den t o pr ove 

t hat  t he def endant  val i dl y wai ved hi s or  her  r i ght  t o counsel  

shi f t s t o t he St at e.   Four t h,  we hol d t hat  t he St at e may cal l  

and el i c i t  t est i mony f r om t he def endant  at  an evi dent i ar y 

hear i ng i n an at t empt  t o meet  i t s bur den and,  i n t ur n,  t he 

def endant  may not  r ai se hi s or  her  Fi f t h Amendment  pr i v i l ege 

agai nst  t est i f y i ng.   Fi nal l y,  we concl ude t hat  t he def endant ' s  

r ef usal  t o t est i f y under  t hese ci r cumst ances al l ows a c i r cui t  

cour t  r easonabl y t o i nf er  t hat  t he St at e has sat i sf i ed i t s 
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bur den of  showi ng a knowi ng,  i nt el l i gent ,  and vol unt ar y wai ver  

of  t he r i ght  t o counsel .         

By the Court.—The or der  of  t he c i r cui t  cour t  i s  r ever sed,  

and t he cause i s r emanded f or  f ur t her  pr oceedi ngs consi st ent  

wi t h t hi s opi ni on.     
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¶38 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  For  a 

di scussi on of  t he nat ur e of  t he supr eme cour t ' s  super i nt endi ng 

aut hor i t y over  al l  cour t s,  see Par t  I  of  my concur r ence i n St at e 

v.  Jer r el l  C. J. ,  2005 WI  105,  ___ Wi s.  2d ___,  ___ N. W. 2d ___,  

j oi ned by Just i ces Br adl ey,  Cr ooks,  and But l er .  
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¶39 DAVI D T.  PROSSER,  J.    (concurring).  I n St at e v.  

Kl essi g,  211 Wi s.  2d 194,  564 N. W. 2d 716 ( 1997) ,  t hi s cour t  was 

asked t o det er mi ne whet her  def endant  Kl essi g had knowi ngl y,  

i nt el l i gent l y,  and vol unt ar i l y  wai ved hi s Si xt h Amendment  r i ght  

t o counsel  bef or e he r epr esent ed hi msel f  i n a f el ony j ur y t r i al .   

The cour t  not ed t hat  t he t r i al  cour t  had not  engaged t he 

def endant  i n an on- t he- r ecor d col l oquy t o assess hi s wai ver ,  and 

i t  hel d t hat  " t he r ecor d i s i nsuf f i c i ent  t o det er mi ne whet her  

Kl essi g' s wai ver  of  counsel  was knowi ng,  i nt el l i gent  and 

vol unt ar y. "   Kl essi g,  211 Wi s.  2d at  197.   To r emedy t hi s 

def i c i ency,  t he cour t  r emanded t he case t o t he c i r cui t  cour t  f or  

an evi dent i ar y hear i ng at  whi ch t he St at e woul d be r equi r ed t o 

pr ove by c l ear  and convi nci ng ev i dence t hat  Kl essi g' s wai ver  of  

counsel  was knowi ng,  i nt el l i gent ,  and vol unt ar y.   I d.  at  207.  

¶40 As par t  of  t he opi ni on,  t he cour t  mandat ed " t he use of  

a col l oquy i n ever y case wher e a def endant  seeks t o pr oceed pr o 

se [ i n or der ]  t o pr ove knowi ng and vol unt ar y wai ver  of  t he r i ght  

t o counsel . "   I d.  at  206.   I t  t hen set  f or t h t he f ol l owi ng 

r equi r ement s:  

To pr ove such a val i d wai ver  of  counsel ,  t he 
c i r cui t  cour t  must  conduct  a col l oquy desi gned t o 
ensur e t hat  t he def endant :  ( 1)  made a del i ber at e 
choi ce t o pr oceed wi t hout  counsel ,  ( 2)  was awar e of  
t he di f f i cul t i es and di sadvant ages of  sel f -
r epr esent at i on,  ( 3)  was awar e of  t he ser i ousness of  
t he char ge or  char ges agai nst  hi m,  and ( 4)  was awar e 
of  t he gener al  r ange of  penal t i es t hat  coul d have been 
i mposed on hi m.   See Pi ckens [ v.  St at e] ,  96 
Wi s.  2d [ 549, ]  563- 64[ ,  292 Wi s.  2d 601 ( 1980) ] .   I f  
t he c i r cui t  cour t  f ai l s  t o conduct  such a col l oquy,  a 
r evi ewi ng cour t  may not  f i nd,  based on t he r ecor d,  
t hat  t her e was a val i d wai ver  of  counsel .  
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When an adequat e col l oquy i s not  conduct ed,  and 
t he def endant  makes a mot i on f or  a new t r i al  or  ot her  
post convi ct i on r el i ef  f r om t he ci r cui t  cour t ' s  
j udgment ,  t he c i r cui t  cour t  must  hol d an evi dent i ar y 
hear i ng on whet her  t he wai ver  of  t he r i ght  t o counsel  
was knowi ng,  i nt el l i gent ,  and vol unt ar y.  

I d.  at  206- 07 ( emphasi s added) .  

¶41 The cour t  di d not  i dent i f y t he sour ce of  i t s  aut hor i t y 

t o mandat e t he above- descr i bed col l oquy.   I t  s i mpl y expl ai ned 

t hat  

[ c] onduct i ng such an exami nat i on of  t he def endant  i s 
t he c l ear est  and most  ef f i c i ent  means of  i nsur i ng t hat  
t he def endant  has val i dl y wai ved hi s r i ght  t o t he 
assi st ance of  counsel ,  and of  pr eser vi ng and 
document i ng t hat  val i d wai ver  f or  pur poses of  appeal  
and post convi ct i on mot i ons.   [ A]  pr oper l y conduct ed 
col l oquy ser ves t he dual  pur poses of  ensur i ng t hat  a 
def endant  i s not  depr i ved of  hi s const i t ut i onal  r i ght s 
and of  ef f i c i ent l y guar di ng our  scar ce j udi c i al  
r esour ces.   We hope t hat  our  r eaf f i r mat i on of  t he 
i mpor t ance of  such a col l oquy wi l l  encour age t he 
ci r cui t  cour t s t o cont i nue t hei r  v i gi l ance i n 
empl oyi ng such exami nat i ons.  

I d.  at  206.  

¶42 The Kl essi g deci s i on was under st andabl e and r at i onal ,  

and I  have no t r oubl e af f i r mi ng t he subst ance of  i t  i n t hi s 

case,  not wi t hst andi ng t he Supr eme Cour t ' s  r ul i ng i n I owa v.  

Tovar ,  541 U. S.  77 ( 2004) .   I  do have t r oubl e,  however ,  wi t h 

t hi s cour t ' s  ut i l i zat i on of  i t s  " super i nt endi ng and 

admi ni st r at i ve aut hor i t y"  i n Ar t i c l e VI I ,  Sect i on 3 of  t he 

Wi sconsi n Const i t ut i on as a basi s f or  i t s  act i on.  

¶43 I  expr essed my concer n about  t he mi sappl i cat i on of  

Ar t i c l e VI I ,  Sect i on 3 i n St at e v.  Jer r el l  C. J. ,  2005 WI  105,  

___ Wi s.  2d ___,  ___ N. W. 2d ___ ( Pr osser ,  J. ,  concur r i ng i n 

par t ,  di ssent i ng i n par t ) .   The pr esent  case r epr esent s at  l east  
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t he second t i me t hi s t er m t hat  t he cour t  has i nvoked t hi s 

super i nt endi ng aut hor i t y.   See Jer r el l .   

¶44 My concer n about  t he cour t ' s  new r el i ance on t hi s 

pr ovi s i on i s t hr eef ol d.   Fi r st ,  t he super i nt endi ng aut hor i t y of  

t he supr eme cour t  over  al l  cour t s i s i nt ended t o gi ve t hi s cour t  

br oad power  t o pr ot ect  t he l egal  r i ght s of  a l i t i gant  when t he 

or di nar y cour se of  l i t i gat i on,  such as r evi ew,  i s i nadequat e.   

The aut hor i t y was never  i nt ended as car t e bl anche power  t o 

mandat e " r ul es"  of  gener al  appl i cat i on f or  t he bench and bar  

t hr ough t he vehi c l e of  i ndi v i dual  cases.   Thi s i s t he gi st  of  my 

Jer r el l  di ssent .  

¶45 Second,  t he use of  t he cour t ' s  super i nt endi ng 

aut hor i t y i n t he manner  i t  i s  now bei ng used can become 

addi ct i ve and l ead t o abuse.   Over  and over  our  opi ni ons r epeat  

t he mant r a t hat  our  super i nt endi ng aut hor i t y i s " unl i mi t ed i n 

ext ent "  or  " l i mi t ed onl y by t he necessi t i es of  j ust i ce, "  as 

t hough t her e wer e no bounds t o t he cour t ' s  power  t o do 

" j ust i ce. "   Thi s sor t  of  nonsense needs t o be exposed bef or e 

t hi s cour t  does somet hi ng t hat  wi l l  pr ovoke a cr i s i s.   By 

cont r ast ,  our  cour t  does have power  t o pr omul gat e j udi c i al  r ul es 

t hr ough an or der l y open pr ocess.   See Wi s.  St at .  § 751. 12 and 

SCR Ch.  98.   Thi s power  i s bot h i nher ent  and del egat ed,  but  i t  

i s  not  unl i mi t ed.   Our  i nvocat i on of  t he cour t ' s  super i nt endi ng 

aut hor i t y as j ust i f i cat i on t o make r ul es i n opi ni ons i s an 

i ndi cat i on t hat  we don' t  t hi nk we have t r adi t i onal  r ul emaki ng 

power  over  a par t i cul ar  subj ect  or  we ar e unwi l l i ng t o t ake t he 

t i me t o go t hr ough t he pr oscr i bed r ul emaki ng pr ocess.    
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¶46 Thi r d,  t he cour t  does not  necessar i l y  do a good j ob 

when i t  l egi s l at es f r om t he bench.   We wi l l  see t hi s,  i n t i me,  

i n t he Jer r el l  r ul e because t he cour t  f ai l ed t o answer  many 

i mpor t ant  quest i ons about  i t s scope.   We see i t  i n t hi s case as 

we at t empt  t o appl y t he " r ul e"  f r om Kl essi g.    

¶47 Kl essi g i nvol ved a di r ect  appeal .   The cour t  sai d:  

" When an adequat e col l oquy i s not  conduct ed,  and t he def endant  

makes a mot i on f or  a new t r i al  or  ot her  post convi ct i on r el i ef  

f r om t he ci r cui t  cour t ' s  j udgment ,  t he c i r cui t  cour t  must  hol d 

an evi dent i ar y hear i ng on whet her  t he wai ver  of  t he r i ght  t o 

counsel  was knowi ng,  i nt el l i gent ,  and vol unt ar y. "   Kl essi g,  211 

Wi s.  2d at  206- 07 ( emphasi s added) .   The Kl essi g admoni t i on di d 

not  dr aw any di st i nct i on bet ween a di r ect  appeal  and a 

col l at er al  at t ack,  but  i t  woul d have been f i ne i f  t he cour t  had 

not  por t r ayed i t  as a " r ul e"  f or  ever yone.   Today we ar e f or ced 

t o " amend"  t hat  " r ul e"  t o avoi d t he r esul t  we di ct at ed i n t he 

pr evi ous mandat e.    

¶48 The cour t  shoul d conf i ne i t sel f  t o t he adopt i on of  

r eal  " r ul es"  t hr ough pr oper  pr ocedur es and t he pr onouncement  of  

aspi r at i onal  st andar ds and gui del i nes t hat  ar e per suasi vel y 

expl ai ned,  f ai t hf ul l y appl i ed,  and qui ckl y i ncl uded i n t he 

Benchbook f or  j udges.   The l at t er  cour se woul d avoi d a 

separ at i on of  power s i ssue and al l ow j udges some l at i t ude i n t he 

way t hey manage t he cour t s  and pr ot ect  st at ut or y and 

const i t ut i onal  r i ght s.    

¶49 I  t her ef or e r espect f ul l y concur .  
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¶50 JON P.  WI LCOX,  J.    (concurring in part, dissenting in 

part).  I  agr ee wi t h t he maj or i t y opi ni on t hat  t hi s cour t  shoul d 

cont i nue t o r equi r e t he wai ver  of  counsel  col l oquy set  f or t h i n 

St at e v.  Kl essi g,  211 Wi s.  2d 194,  206,  564 N. W. 2d 716 ( 1997) .   

Maj or i t y op. ,  ¶2.   As t he cour t  r ecogni zed i n Kl essi g,  such a 

col l oquy ser ves t o conser ve j udi c i al  r esour ces on appeal  and 

ensur es t hat  a val i d wai ver  of  counsel  i s  t aken i n a c l ear  and 

ef f i c i ent  manner .   Kl essi g,  211 Wi s.  2d at  206.    

¶51 I  al so agr ee wi t h t he maj or i t y ' s deci s i on t o do so 

ut i l i z i ng t hi s cour t ' s  super i nt endi ng and admi ni st r at i ve 

aut hor i t y i n t hi s i nst ance f or  t wo r easons.   Fi r st ,  as t he 

maj or i t y cor r ect l y i ndi cat es,  maj or i t y op. ,  ¶18,  Kl essi g i t sel f  

can be r ead as i mposi ng t he col l oquy r equi r ement  as a cour t - made 

pr ocedur al  r ul e.   Kl essi g,  211 Wi s.  2d at  206.   Second,  

mandat i ng t he col l oquy r equi r ement  as a mat t er  of  st at e 

const i t ut i onal  l aw woul d be i nconsi st ent  wi t h Kl essi g.   As we 

st at ed i n Kl essi g,  " [ t ] he scope,  ext ent ,  and,  t hus,  

i nt er pr et at i on of  t he r i ght  t o assi st ance of  counsel  i s  

i dent i cal  under  t he Wi sconsi n Const i t ut i on and t he Uni t ed St at es 

Const i t ut i on. "   I d.  at  202- 03 ( emphasi s added) .   See al so Jones 

v.  St at e,  63 Wi s.  2d 97,  105,  216 N. W. 2d 224 ( 1974) ( accor d) .   I n 

I owa v.  Tovar ,  541 U. S.  77,  91- 92 ( 2004) ,  t he Uni t ed St at es 

Supr eme Cour t  hel d t hat  one of  t he col l oquy r equi r ement s we set  

f or t h i n Kl essi g i s not  mandat ed by t he f eder al  const i t ut i on.    

¶52 One of  t he r equi r ement s we set  f or t h i n Kl essi g was 

t hat  t he def endant  be i nf or med of  t he " di f f i cul t i es and 
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di sadvant ages of  sel f - r epr esent at i on[ . ] "   Kl essi g,  211 

Wi s.  2d at  206.   I n Tovar ,  t he Supr eme Cour t  hel d t hat  a 

st r i k i ngl y s i mi l ar  r equi r ement  i mposed by t he I owa Supr eme Cour t  

was not  compel l ed by t he Si xt h Amendment .   Tovar ,  541 U. S.  at  

91- 92.   As such a r equi r ement  i s not  compel l ed by t he f eder al  

const i t ut i on and because " [ t ] he scope,  ext ent ,  and,  t hus,  

i nt er pr et at i on of  t he r i ght  t o assi st ance of  counsel  i s  

i dent i cal  under  t he Wi sconsi n Const i t ut i on and t he Uni t ed St at es 

Const i t ut i on[ , ] "  Kl essi g,  211 Wi s.  2d at  202- 03,  such a 

r equi r ement  cannot  be mandat ed by t he Wi sconsi n Const i t ut i on.   

Whi l e some of  t he r equi r ement s we set  f or t h i n Kl essi g may be 

const i t ut i onal l y necessar y bef or e a def endant  can val i dl y wai ve 

hi s r i ght  t o counsel , 1 c l ear l y a def endant  i s not  

const i t ut i onal l y ent i t l ed,  as par t  of  t he r i ght  t o counsel ,  t o 

be war ned about  t he danger s and di sadvant ages of  sel f -

r epr esent at i on.    

¶53 As such,  I  di sagr ee wi t h t he maj or i t y ' s concl usi on 

t hat  a v i ol at i on of  Kl essi g i n t hi s i nst ance may f or m t he basi s 

of  a col l at er al  at t ack on Er nst ' s gui l t y pl ea.   Maj or i t y op. ,  

¶2.   Er nst  ar gues he i s ent i t l ed t o a pl ea wi t hdr awal  because he 

" was not  adequat el y i nst r uct ed on t he di f f i cul t i es and 

di sadvant ages of  pr oceedi ng pr o se. "   Maj or i t y op. ,  ¶6.   As 

                                                 
1 Compar e St at e v.  Kl essi g,  211 Wi s.  2d 194,  206,  564 

N. W. 2d 716 ( 1997) ( " t he c i r cui t  cour t  must  conduct  a col l oquy 
desi gned t o ensur e t hat  t he def endant :   ( 1)  made a del i ber at e 
choi ce t o pr oceed wi t hout  counsel [ . ] " )  wi t h I owa v.  Tovar ,  541 
U. S.  77,  88 ( 2004) ( " We have descr i bed a wai ver  of  counsel  as 
i nt el l i gent  when t he def endant  ' knows what  he i s doi ng and hi s 
choi ce i s made wi t h eyes open. ' " ) ( quot i ng Adams v.  Uni t ed 
St at es,  317 U. S.  269,  279 ( 1942) ) .    
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di scussed,  i n l i ght  of  Tovar ,  such an i nst r uct i on i s not  

r equi r ed under  ei t her  t he f eder al  or  st at e const i t ut i on.    

¶54 I n St at e v.  Hahn,  2000 WI  118,  ¶4,  238 Wi s.  2d 889,  

618 N. W. 2d 528,  t hi s cour t  hel d t hat  a def endant  cannot  

col l at er al l y chal l enge a pr i or  st at e convi ct i on unl ess t he 

chal l enge i s based on " a v i ol at i on of  t he const i t ut i onal  r i ght  

t o a l awyer "  i n t he pr evi ous pr oceedi ng.   " I n an enhanced 

sent ence pr oceedi ng pr edi cat ed on a pr i or  convi ct i on,  t he U. S.  

Const i t ut i on r equi r es a t r i al  cour t  t o consi der  an of f ender ' s 

al l egat i ons t hat  t he pr i or  convi ct i on i s i nval i d onl y when t he 

chal l enge t o t he pr i or  convi ct i on i s based on t he deni al  of  t he 

of f ender ' s const i t ut i onal  r i ght  t o a l awyer . "   I d. ,  ¶17.    

¶55 Thus,  l ogi cal l y,  i f  a def endant  pl eadi ng gui l t y need 

not  be i nf or med of  t he danger s and di sadvant ages of  sel f -

r epr esent at i on as par t  of  t he const i t ut i onal  guar ant ee of  t he 

r i ght  t o counsel ,  and i f  t he onl y l egi t i mat e basi s f or  

col l at er al l y at t acki ng a pr i or  convi ct i on i s t he deni al  of  t he 

const i t ut i onal  r i ght  t o counsel ,  t hen t he f ai l ur e of  t he c i r cui t  

cour t  t o war n t he def endant  as t o t he danger s and di sadvant ages 

of  pr oceedi ng pr o se cannot  f or m t he basi s f or  a col l at er al  

at t ack on a pr i or  convi ct i on.    

¶56 As not ed pr evi ousl y,  some of  t he Kl essi g r equi r ement s 

may be const i t ut i onal l y necessar y,  and t o t hat  ext ent ,  a 

v i ol at i on of  Kl essi g coul d,  i n some i nst ances,  f or m t he basi s of  

a col l at er al  at t ack on a pr i or  convi ct i on.   As t he maj or i t y 

opi ni on cor r ect l y i ndi cat es:   " Kl essi g can f or m t he basi s of  a 

col l at er al  at t ack,  as l ong as t he def endant  makes a pr i ma f aci e 
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showi ng,  poi nt i ng t o f act s t hat  demonst r at e t hat  he or  she di d 

not  knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  wai ve hi s or  her  

const i t ut i onal  r i ght  t o counsel . "   Maj or i t y op. ,  ¶2.   However ,  

under  Tovar ,  bei ng i nf or med of  t he danger s and di sadvant ages of  

sel f - r epr esent at i on i s not  par t  of  t he const i t ut i onal  r i ght  t o 

counsel .   Whi l e f ai l ur e t o pr ovi de t hi s par t i cul ar  Kl essi g 

war ni ng may f or m t he basi s f or  a r ever sal  on di r ect  appeal ,  see 

Kl essi g,  211 Wi s.  2d at  206,  i t  cannot ,  under  Tovar  and Hahn,  

f or m t he basi s of  a col l at er al  at t ack.   Thus,  I  di ssent  f r om 

Par t  I V of  t he maj or i t y opi ni on t o t he ext ent  i t  suggest s t hat  

t he f ai l ur e of  t he c i r cui t  cour t  t o i nf or m a def endant  of  t he 

danger s and di sadvant ages of  sel f - r epr esent at i on may f or m t he 

basi s of  a col l at er al  at t ack on hi s convi ct i on or  has any 

r el evance i n det er mi ni ng whet her  t he def endant  was deni ed t he 

const i t ut i onal  r i ght  t o counsel .    

¶57 I  do,  however ,  f ul l y  j oi n Par t  V of  t he maj or i t y 

opi ni on,  addr essi ng t he pr oper  pr ocedur es f or  a c i r cui t  cour t  t o 

f ol l ow once t he def endant  has made a pr oper  pr i ma f aci e showi ng 

of  deni al  of  t he r i ght  t o counsel .    
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