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Statement on Oral Argument and Publication

The issue presented by this appeal controlled by well-
settled law and, therefore, the appellant does not recommend

oral argument or publication.

Statement of the Issues

Whether the the trial court erred in denying the appellant's
motion for resentencing on the grounds that the sentence was
based upon a mistake of fact.

ANSWERED BY THE TRIAL COURT: No.

Summary of the Argument

Ozegovic pleaded guilty to six armed robberies. The trial
court, the Honorable William Brash, presiding, sentenced
Ozegovic on each of the six counts to fifteen years in prison;
bifurcated as eight years of initial confinement and seven years
of extended supervision. The counts were concurrent to each
other, but consecutive to any other sentence. At the end of the
sentencing hearing, the judge made Ozegovic eligible for the
Challenge Incarceration Program ("CIP"), characterizing it as a
beneficial program for Ozegovic.

Once in the prison system, though, Ozegovic learned that he
is disqualified from participation in the CIP because he is not
a citizen. Therefore, Ozegovic filed a motion, pursuant to Sec.
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809.30, Stats., to modify his sentence on the grounds that the
sentence was based upon a mistake of fact (that Ozegovic was
eligible for CIP). The postconviction motion was assigned to the
Honorable David Hansher. Judge Hansher denied the motion,
reasoning that Judge Brash did not mention the CIP until after
the sentence had already been announced and, therefore, the
mistake of fact could not have affected the sentence. It does not
follow, though, that just because the CIP was mentioned after
the sentence was announced, that it did not affect the judge's
sentencing discretion.

The Court of Appeals should order resentencing because
Judge Brash indicated that CIP was "worthy of consideration"
and that "it would benefit" Ozegovic.

Statement of the Case1

The defendant-appellant, Igor Ozegovic ("Ozegovic"), pleaded
guilty to six counts of armed robbery (threat of force).
Ozegovic, who is not a citizen, is a refugee from the civil war
in the former Yugoslavia. The charges arose out of a two
week crime spree that Ozegovic engaged in with his co-actor,
Cvijanovic. Generally, the offenses involved Ozegovic and
Cvijanovic going into places of business brandishing a BB gun,
which they represented to be a real firearm, and then robbing
the establishment (R:2).

1. Because this was a guilty plea, for the sake of clarity, the
procedural background and the factual background are

combined.
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Prior to the string of robberies, Ozegovic's only prior criminal
conviction was a misdemeanor conviction for possession of
cocaine. (R:68-12)

As part of the sentencing proceedings, Ozegovic was
evaluated by a psychologist, Dr. Lehman. Dr. Lehman
diagnosed Ozegovic with post-traumatic stress syndrome
(PTSD) as a result of his experiences in the war in the former
Yugoslavia. (R:68-28 to 29) In passing sentence, the court
noted that it was Dr. Lehman's opinion that Ozegovic was
unlikely to reoffend. Ibid p. 48 Dr. Lehman also pointed out that
Ozegovich had significant alcohol and other drug issues.

Thus, an important component of the court's sentence was
Ozegovic's eligibility for the Earned Release Program (ERP)
and the Challenge Incarceration Program (CIP) The court's
comments in this regard are somewhat confusing; however, the
court stated:

THE COURT: With regards to the Challenge Incarceration or the Earned

Release Program?

MR. SANDERS: No position.

* * *

THE COURT: There is no question in my mind that there is an issue

worthy of assessment (referring to Ozegovic's AODA problems). I'll find

that he is eligible for the Challenge Incarceration Program, because I think

it would be beneficial.

I'll find that he's not an appropriate candidate, because these offense

also involve, by allegation, the use of a firearm. And that's --
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* * *

(the court and the parties discuss whether a BB gun is a weapon)

THE COURT: . . . . So I don't believe he's an appropriate candidate for

the Earned Release Program. All right?

MR. KOSTICH: But you are finding him eligible for CIP?

THE COURT: Correct. But in his case only after serving five-and-a-half

years of the original sentence with regards to this matter, okay?

Ibid. pp. 57-58.
Thereafter, the court sentenced Ozegovic on each of the six

counts to fifteen years in prison; bifurcated as eight years of
initial confinement and seven years of extended supervision.
The counts were concurrent to each other but consecutive to

any other sentence.
The court termed Ozegvoc's AODA problem an "issue worthy

of assessment". Thus, the court made Ozegovic eligible for
the CIP after serving five and one-half years of the initial
confinement. It stands to reason, then, that the court based
the period of initial confinement on the misapprehension that
Ozegovic could be released after six years.2

2. The five and one-half years of initial confinement and then the six months of CIP

programming which, if completed, would permit the court to convert the remaining

confinement time to extended supervision.
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After the time of sentencing, though, Ozegovic was informed
by the Department of Corrections that he is categorically
disqualified from participation in the CIP due to the fact that
Ozegovic is not a citizen.

Therefore, Ozegovic filed a postconviction motion modify his
sentence. (R:53) In the motion, Ozegovic alleged that the
Department of Corrections informed him that, because he is not
a citizen of the United States, he is not eligible for the Challenge
Incarceration Program. (R:53-1). Ozegovic argued that the CIP
was a substantial part of the court's sentencing rationale and,
therefore, the sentence was based upon a mistake of fact.

The trial court denied the motion without a hearing. (R:54).3

Specifically, the court reasoned that the trial court, Judge Brash
presiding, had already sentenced Ozegovic at the time the court
made him eligible for CIP; and, therefore, eligibility for CIP could
not have been a substantial factor in the sentence. (R:54-1)

Argument

I. The sentence was based on a substantial mistake of
fact and, therefore, the trial court erred in denying Ozegvic's
motion to modify his sentence.

As will be set forth in more detail below, treatment of
Ozegovic's AODA problems was an important part of the court's

3. Although the sentencing judge was the Hon. William Brash,
the Milwaukee County Clerk of Court assigned the motion to the
Hon. David Hansher. Thus, Judge Hansher could only review
the transcript.
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sentencing rationale. Therefore, the fact that Ozegovic is not,
in fact, eligible for CIP, frustrates a significant part of the court's
sentence. For this reason, the Court of Appeals should reverse
the order of the trial court denying Ozegovic's motion to modify
sentence, and order that the matter be remanded to the trial
court for resentencing.

A. Standard of Appellate Review

In, State v. Klubertanz, 2006 WI App 71, P20 (Wis. Ct. App.
2006), the Court of Appeals explained that, on appeal from a
motion denying a motion to modify sentence:

Our review on appeal is limited to determining if discretion was

erroneously exercised. Id., P17. When the circuit court has

exercised its discretion, we follow a consistent and strong

policy against interference with the discretion of the circuit

court, and we afford "a strong presumption of reasonability" to

the court's sentencing determination because the circuit court

is best suited to consider the relevant factors and demeanor of

the convicted defendant. Id., P18 (citations omitted). At the

same time, the court in Gallion states that, because of truth-in-

sentencing legislation, appellate courts must "more closely

scrutinize the record to ensure that 'discretion was in fact

exercised and the basis of that exercise of discretion [is] set

forth.'" Id., P4 citing McCleary, 49 Wis. 2d at 277. See also

Gallion, 2004 WI 42, 270 Wis. 2d 535, P50, 678 N.W.2d 197

Here, because Judge Hansher, who denied Ozegovich's
motion to modify sentence, was not the sentencing judge, Judge
Hansher's conclusions ought not be entitled to any deference on
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appeal. Judge Hansher, like the Court of Appeals, was merely
reviewing the transcript of the sentencing hearing.

B. The court relied upon a mistake of fact (that
Ozegovic was eligible for CIP) and, therefore, Ozegovich is
entitled to resentencing.

Sentencing decisions are vested in the circuit court's
discretion, and a defendant who challenges a sentence has the
burden of showing that the sentence was
unreasonable. See State v. Lechner, 217 Wis. 2d 392, 418, 576
N.W.2d 912 (1998). The court is presumed to have
considered the proper factors, and the defendant has the burden
of showing that an unjustifiable basis influenced
the sentence. Brozovich v. State, 69 Wis.2d 653, 655, 230
N.W.2d 639, 641 (1975).

A defendant has a due process right at sentencing to
be sentenced on the basis of true and
correct information." State v. Borrell, 167 Wis. 2d 749, 772, 482
N.W.2d 883 (1992). Not only does the defendant have the right
to be sentenced on the basis of true and correct information, but
the judge is also required to "articulate the basis for the
sentence imposed on the facts of the record." Id. Yet, while
"defendants have a due process right to be sentenced on
the basis of accurate information[,] a defendant who requests
resentencing based on inaccurate information must show both
that the information was inaccurate, and that the court actually
relied on the inaccurate information in the sentencing." State v.
Johnson, 158 Wis. 2d 458, 468, 463 N.W.2d 352 (Ct. App.
1990) (citation omitted). Further, "criminal defendants should
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not be able to question the validity of the results of the
sentencing process except for clear and convincing
reasons." State v. Littrup, 164 Wis. 2d 120, 131-32, 473 N.W.2d
164 (Ct. App. 1991).

Here, there is no doubt that the judge relied upon a mistake
of fact. The court found that Ozegovic is eligible for CIP when,
according to the Department, he is not. The remaining question,
then, is whether the mistake of fact is significant enough to
warrant resentencing.

C. The court's overall sentencing objective included
addressing Ozegovic's AODA issues and, therefore, the
court's finding of eligibility for CIP was a material
consideration.

In determining eligibility for the programs, Sec. 973.01(3g),
Stats. (earned release) and (3m) (challenge incarceration) each
use the identical phrase, "the [trial] court shall, as part of the
exercise of its sentencing discretion, decide whether the person
being sentenced is eligible or ineligible [for the respective]
program … during the term of confinement in prison portion
of the bifurcated sentence," to describe the trial court's
responsibility. The appellate courts have previously held that,
"the statute [does not] require completely separate findings on
the reasons for the eligibility decision, so long as
the overall sentencing rationale also justifies the
[Program eligibility] determination." State v. Owens, 291 Wis. 2d
229, 713 N.W.2d 187 (2006) (emphasis provided).

Eligibility for these programs is discretionary, applying the
same criteria as those considered when
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imposing sentence. See, State v. Steele, 246 Wis. 2d 744, 632
N.W.2d 112 (2001). The primary sentencing factors are the
gravity of the offense, the character of the offender, and the
need for public protection. State v. Larsen, 141 Wis. 2d 412,
427, 415 N.W.2d 535 (Ct. App. 1987). The weight the trial court
assigns to each factor is a discretionary determination. Ocanas
v. State, 70 Wis. 2d 179, 185, 233 N.W.2d 457 (1975).

Participants in the Challenge Incarceration Program receive
"substance abuse treatment and education." § 302.045(1),
Stats..

Here, the court considered Ozegovic's AODA needs, and
deemed it to be "an issue worthy of consideration." Thus,
addressing Ozegovic's AODA needs factored into the court's
overall sentencing rationale.

It is true, as noted by Judge Hansher in denying the
postconviction motion, that Judge Brash did not mention on
the record the CIP until after the sentence was announced.
However, it does not necessarily follow that drug treatment was
not a substantial component of Judge Brash's reasoning just
because the judge happened to mention it after the sentence
was announced.

Conclusion

For these reasons, it is respectfully requested that the Court
of Appeals reverse the order of the trial court denying Ozegovic's
motion for sentence modification; and remand the matter back to
the trial court for resentencing.
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Dated at Milwaukee, Wisconsin this ____ day of
____________, 2010.

Law Offices of Jeffrey W. Jensen
Attorneys for Appellant

By:_______________________
Jeffrey W. Jensen

State Bar No. 01012529

735 W. Wisconsin Ave.
Twelfth Floor
Milwaukee, WI 53223
(414) 671-9484
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Certification as to Length and E-Filing

I hereby certify that this brief conforms to the rules
contained in §809.19(8)(b) and (c) for a brief and appendix
produced with a proportional serif font. The length of the brief is
2090 words.

This brief was prepared using Open Office word
processing software. The length of the brief was obtained by use
of the Word Count function of the software

I hereby certify that the text of the electronic copy of the
brief is identical to the text of the paper copy of the brief.

Dated this _____ day of
____________, 2010:

______________________________
Jeffrey W. Jensen
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A Record on Appeal

B. Excerpt of sentencing transcript
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I hereby certify that filed with this brief,
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brief, is an appendix that complies with s. 809.19
(2) (a) and that contains, at a minimum: (1) a table
of contents; (2) the findings or opinion of the circuit
court; and (3) portions of the record essential to an
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or written rulings or decisions showing the circuit
court's reasoning regarding those issues.

I further certify that if this appeal is taken
from a circuit court order or judgment entered in
a judicial review of an administrative decision, the
appendix contains the findings of fact and
conclusions of law, if any, and final decision of the
administrative agency.

I further certify that if the record is required
by law to be confidential, the portions of the record
included in the appendix are reproduced using first
names and last initials instead of full names of
persons, specifically including juveniles and parents
of juveniles, with a notation that the portions of the
record have been so reproduced to preserve
confidentiality and with appropriate references to the
record.

Dated at Milwaukee, Wisconsin, this _____ day of
____________, 2010
.

Law Offices of Jeffrey W. Jensen
Attorneys for Appellant

By:_______________________________
Jeffrey W. Jensen

State Bar No. 01012529
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